Mini-Outline: Criminal Law SPRING 2003 - Professor Johnson, OCU Law School

Compiled from several longer outlines by James M. Branum (www.jmbzine.com)  Casebook used: Dressler, Second Edition
I. Theories Of Punishment

A. Utilitarian

1. Characteristics:

a) Forward looking to prevent harm

b) Net social benefit to society

2. Rationale:

a) Deterrence

b) Incapacitation

c) Rehabilitation

B. Retributive

1. Characteristics:

a) Just Deserts

b) Proportionality

2. Rationale:

a) Harm

b) Culpability

II. Basics of Criminal Law

A. Previously defined conduct: statute must give a person of ordinary intelligence fair notice that his contemplated conduct is forbidden

B. Ex post facto laws are unconstitutional.

C. Rule of Lenity
1. If a statute is vague or ambiguous, it should be interpreted as favorably to the defendant as possible

a) Vagueness:  so unclear as to be susceptible to NO reasonable interpretation

(1) Arbitrary

(2) Overbroad (wrongful conviction of persons not intended to be convicted by the statute)

b) Ambiguity:  susceptible to more than one reasonable interpretation

D. Burden of Proof in Criminal: Beyond reasonable Doubt

III. Building Blocks of a Crime
A. Actus Reus – Culpable Conduct

1. Elements:
a) Conduct

b) Attendant Circumstances

c) Result (must have causation)

2. Voluntary Act – an act causing harm that results in liability

a) Does not include reflexive or compulsive acts (sleepwalking, flashbacks, etc.)

b) Must be “of actor’s creation”

c) M.P.C. § 2.01

3. Involuntary Act - act cannot result in criminal liability since there is no exercise of will

a) Examples – spasms, sleep walking

4. Negative Acts (Omissions) is an act if there is a duty
a) Statute (income tax)

b) Contract (lifeguard)

c) Close relationship (parent/child)

d) Voluntary assumption of care (bad rescue)

e) Creation of peril-some courts

f) (Medical:  Distinguishing act from omission( Benefits gained v. burdens caused)

5. Social Harms-? See page 4 of big outline

B. Mens Rea – For an act to constitute a crime, it must be done with criminal intent

1. Severity of punishment must be proportionate
2. Two Approaches for MR
a) General Culpability of Mental State: Moral wrong doctrine or general badness - even if the requisite mens rea does not exist, if the defendant committed a moral wrong, he has fulfilled the intent element of the crime

b) Elemental Analysis: Focuses on particular mental state for particular statute offense

3. Three types of Intent
a) General – intent to comit crime, no additional factors

b) Specific – any offense in which a particular mental state is set out extressly in the crime’s def

(1) Motive to commit a future act

(2) Specific knowledge of attendant circumstance

(3) Special motive or purpose

c) Transferred – Orianl criminal intent is transferred to an unintended victim

4. Model Penal Code 2.02 Approach
a) 4 Levels of culpability
(1) Purpose – Conscious objective of what one is trying to achive

(2) Knowledge  - awareness of nature of attendant circumstances and practically certain that conduct will cause result

(3) Recklessnes – Concsious disregard of substantial and unjustifiable risk

(a) Conduct and Result

(b) Gross devisation of law-abiding standard

(c) Inlvolved conscious risk creation

(4) Negligence – Inadvertance or inattentiveness and failure to appreciate a substantial and unjustifiable risk

(a) Should be aware of risks

(b) Failure – gross deviation from r.p. standard of care

b) How to apply MPC

(1) Look for specific provision.

(2) If statute is silent to MR, default to recklessness.

C. Strict Liability Crimes
1. General from a utilitarian perspective : rape, DUI, etc.

D. Mistake of Fact – a defense if it negates a MR element of the defense (under MPC2.04, it mitigates)

1. Two tests (Navarro)

a) Specific intent:

(1) Honestly held good faith belief (subjective)

(2) Does not have to be reasonable (e.g. receiving stolen goods)

b) General Intent

(1) Honestly held good faith belief (subjective)

(2) Must be reasonable (objective); i.e. rape

E. Mistake of Law
1. Generally, ignorance of the law is no excuse

a) Exceptions under CL for specific intent crimes only

(1) A good faith belief negates a specific mens rea required by the offense

(2) Entrapment by estoppel is a defense (An official statement later determined to be erroneous)

b) Under MPC 2.04

(1) Good faith belief conduct was legal AND 

(2) Official statement either not yet published or published version was wrong.

IV. Causation
A. Elements:
1. Cause in Fact
a) But/For Test
(1) Single Act

(2) Concurrent sufficient causes:  each act would have been sufficient to cause the result

b) Substantial Factor
(1) Acceleration theory:  if D shortened V’s life, he is probably a substantial actor

(2) Concurrent insufficient causes:  neither act would be sufficient, but acting simultaneously, they are both aggravating crimes

2. Proximate Cause
a) Accountability for foreseeable intervening cause but not unforeseeable superceding cause.

b) Must be causal connection between conduct and result (MPC 2.03 & CL)

c) Mini principles:

(1) D takes V as he finds him (unintended consequences, thin skull)

(2) Intended consequences (canteen robber)—a kind of transferred intent for causation

(3) Apparent safety/termination of risk:  once V reaches safety, liability ends

(4) Moral agent:  Free, deliberate, and informed human intervention; once voluntary human action is discovered, causation ends

V. Homicide
A. CL Murder = the unlawful killing of a human being with malice aforethought

1. Mallice aforethought – 1 of 4 elements must be found

a) Intent to kill (either purpose or knowledge that it could happen)

b) Intent to cause GBH (or knowledge)

c) Depraved heart murdeer (abandoned and malignant heart) – EXTREME recklessness re: homicidal risk

d) Intent to commit a felony (FMR) – strict liabiltity for homice commited during the commission of a felony

(a) Must be inherently dangerous to human life

(b) Must have independent felonious purpose

(c) In furtherance of felony

2. Must also have causation, actus reus, etc.

B. Degrees of Murder:

1. Common Law Approach

a) First: premeditated and deliberate (only requires twinkling of an eye, modern requires deliberation))

b) Second: all others

c) Voluntary Manslaughter – heat of passion

(1) Must have legal excuse

(a) Spouse found in act of adultery

(b) Mutual combat

(c) A&B

(d) Resisting illegal arrest

(2) Actual heat of passion/no colling off time

d) Unintentional Manslaughter

(1) Misdmeanor Manslaughter (and felonies not included in FMR)

(2) Gross Negligence

2. Model Penal Code Approach

a) Murder (210.2)

(1) Commited purposely or knowingly

(2) Committed recklessly w/ extreme indifference to human life

b) Manslaughter (210.3)

(1) Commited recklessly

(2) Commited under influence of extreme emotional disturbance (EED)

(3) “Reasonable” explanation or excuse (objective) from the actors perspective (subjective)

c)  Negligent Homice (210.4) – committed negligently

VI. Defenses

A. Failure of Proof (not really an affirmative defense)

B. Offense Modification – Actor may have satisfied all elemtns of crime but didn’t cause harm the statute was intended to prohibit

C. Justification
1. Self Defense
a) Necessity 

b) Proportionality

c) Reasonable person standard

d) Duty to Retreat

(1) Must do if it can be done safely, but not if it is your castle (home or work)

e) Can’t be initial aggressor

f) Abused Woman Syndrome – immentant threat only

2. Defense of Others
a) Alter Ego Rule: if the other person would have had the defense, you do, too; you are held to what he knew; i.e. act at your own risk

b) MPC 3.05 – Reasonble mistakes allowed

3. Defense of Property – no deadly force, must give warning for non-lethal force

4. Necessity 
a) Distinguishing between necessity and duress

(1) Threat is natural, necessity; threat is not natural, duress

(2) Praiseworthy action, necessity; not praiseworthy action, duress

b) Civil disobedience never constitutes a necessity defense

c) CL Elements: 

(1) Lesser of Evils / Balance of Harms – can’t be a cannibal Dudley & Stevens
(2) Clear/imminent danger

(3) Nexus between the action and the harm avoided

(4) No legal alternative

(5) The legislature has not expressly disallowed the defense

(6) Not fault of DF

d) MPC 3.02(1)(a) Elements

(1) Actor believes it is necessary (subjective)

(2) Must be reasonable:  If reckless or negligent in forming belief, can be convicted of any crime requiring that level of mens rea

(3) Harm avoided is greater than the action (objective; jury determination)

(4) No imminence requirement

(a) No infinite value of innocent person; might be able to use a utilitarian body count approach

D. Excuse
1. Duress
a) At CL this was a justification, MPC lists as an excuse

b) Will never work for murder

c) Focus in MPC is on human facility

d) CL Elements:

(1) Immediate threat of death or serious bodily harm

(2) Reasonable fear that threat will be carried out

(3) No reasonable opportunity to escape

(4) No fault of the actor

e) MPC 3.02 Elements

(1) Actor believes to be necessary (subjective)

(2) To avoid a greater evils

(3) If the defendant was negligent or reckless in bringing about the situation, he can be convicted of a crime at that level of mens rea

2. Intoxication
a) Voluntary
(1) For General Intent Crimes – NO Defense

(2) For Specific Intent Crimes – Could negate a MR element.

b) Involuntary
(1) Is a defense

(2) Applies to general/specific intent offenses but not strict liability

(3) Must make DF temporaily insane

(4) Must be causal link to behavior

(5) Types:

(a) Coerced

(b) Pathological (someone who doesn’t know easily they get drunk)

(c) Innocent Mistake

(d) Unexpected

3. Insanity – a defense against criminal prosecution in which DF’s state of mind negates his/her criminal responsibility

a) Defendant must prove by preponderance of the evidence

b) Tests:

(1) M’Naughten Test:  cognitive

(a) Must prove that the defendant had no actual understanding of the nature of his actions or
(b) Unable to appreciate the wrongfulness of his actions

(2) Irresistible impulse Test:  cognitive impairment that causes a volitional impairment (I appreciate the nature of my actions, but I can’t stop.)

(3) Durham product test:  Was the action some product of mental illness? (caused by illness)

(a) Looks for broader connection b/w act and defect.

(4) MPC 4.01 test

(a) Cognitive (unable to understand wrongfulness of his actions) or
(b) Volitional impairment (unable to conform to law)

c) Competency to stand trial v. insanity defense (fair trial issues)

(1) Burden of proof:  not clear and convincing, just preponderance of the evidence

(2) Permissible to medicate the defendant with some due process limitations

VII. Attempt Crimes

A. Two Types:

1. Completed attempt—all conduct necessary to complete the underlying crimes have been done, but the crime does not occur

2. Incomplete attempt

B. Elements:

1. Mens rea

a) Under CL

(1) Intent to bring about the result (knowledge or purpose)

(2) Only specific intent crimes

b) Under MPC 5.01(1)(a&b)

(1) Requires purpose or knowledge to substantial certainty

(2) If underlying crime requires an attendant circumstance elements, borrow the mens rea attached to that element by the underlying crime and transfer to attendant circumstance of attempt crime

(a) Exception:  result crimes require intent (purpose or knowledge)

2. Actus Reus 

a) Tests to determine line that must be crossed from “mere preparation” to “criminal attempt”
(1) Dangerous Proximity Test

(a) Temporal proximity
(b) Physical proximity
(c) Gravity of offense
(d) Relative completion
(2) Probable Desistance Test

(a) Hard to apply
(b) If nothing intervenes, a crime will be completed.  
(3) Res Ipsa Test:  How close are you to completing the crime? An attempt is commited when actor’s conduct manifests an attempt to commit a crime
(4) Abnormal Step Test: (very broad) any step toward the crime that goes beyond what an ordinary citizen would do.
(5) MPC 5.01 Test

(a) Substantial step
(b) Must be strongly corroborative of the actor’s criminal purpose by an action from (a) – (g)
3. Abandonment – No defense under CL after you cross the line, but there is one under MPC.
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