Mini-Outline: Property SPRING 2003 - Professor Schwartz, OCU Law School

An abridgement of a much longer outline by “The Brain Control” Study Group, with additions from Understanding Property Law by Sprankling – Compiled  by James M. Branum (www.jmbzine.com)  Casebook used: Dukeminier…
I. Basics

A. Possession – has rights and duties

B. Right – controls someone else’s behavior

C. Duty – controls your own behavior

D. No Right – A does not have right that B refrain from a certain behavior

E. Privilege – B has privilege of behaving in a certain way

F. PL would prevail = right, DF would prevail = privilege

G. Legal Power = changes or creates rights or privileges

II. Adverse Possession

A. Doctrine protects the owner’s interest before the SOL has run, but protects the adverse possessor’s interest after the SOL has run.

B. Elements

1. Actual Entry giving possession

2. Open and Notorious
3. Adverse under claim of right/color of title
a) Claim of Right
(1) Connecticut Doctrine – state of mind is irrelevant
(2) Good Faith Standard – “I thought I owned the land”
(3) Maine Doctrine – Intentional adverse possession cannot be founded upon mistake, awards intentional wrongdoer
b) Color of Title – claim founded upon a defective or invalid written instrument
4. Continuous for the statutory period
a) Tacking – is permitted if the successive occupants are in privity (a successive possession to the same right in property)
C. Miscellaneous

1. Action for Ejectment – when a record owner has the court restore real possession by ordering the adverse possessor to leave to by sending an officer to remove him. Must be done before elements of adverse possession are met.

III. Present Possessory Estates

A. Freehold Estates

1. The Fee Simple – broadest interest in land, endures until current holder dies w/o heirs
a) Fee Simple Absolute – estate of potentially infinite duration

b) Ways to convey

(1) Intestate – dying w/o a will (Property passes to heirs)

(2) Testate – dying w/ a will (Property passes to devisees)

(3) Intervivos – O makes transfer while still alive

2. Life Estate

a) Pur Autre Vie – measured by someone else’s life

3. Fee Tail – old school estate, passes to direct ancestors only
B. Defeasible Estates

1. Fee Simple Defeasible

a) Fee Simple Determinable – an esate that ends either because there are no more heirs of the owner, or because of a special limitation, condition subsequent or executory interest that takes affect first

b) Fee Simple Subject to Condition Subsequent – estate that will automatically end and revert to grantor if specified event occurs (Tr-OR’s future interest is called “Possibility of reverter”

c) Fee Simple Subject to Executory Interest – estate subject to Gr-OR’s power to end the etate if some specified event happens. (Tr-OR’s future interest to divest the fee simple subject to executory interest is called right of entry.

IV. Future Interests

A. Future Interests held by the TransferOR

1. Reversion – future interest retained by Gr-OR

2. Right of Entry –Right to retake possession of land in a peaceable manner (Fee Simple subject to executory interest)

3. Possibility of Reverter – Future interest where Gr-EE’s estate terminates and reverts back to Gr-OR if a stated event occurs (Fee simple subject to condition subsequent)

B. Future Interests held by the transferee

1. Remainder – Future interest arising in a third person.

a) Vested Remainder – Remainder given to an ascertained person and that is not subject to a condition presedent
b) Contingent Remainder – Remainder given to EITHER an unascertained person or made subject to a condition precedent
c) Remainder Subject to Partial Divestment – Vested remainder given to one person that might have to be later shared with others
d) Remainder Subject to Complete Divestment – Vested remainder that will be eliminated if a condition subsequent event occurs
2. Executory Interest – Future interest held by a third person that either cuts off another person’s interest or beings after the natural termination of a preceeding estate
a) Shifting Executory Interest – An executory intest that divests or cuts short some interest in another transferee
b) Springing Executory Interest – An executory interest that dievests the transferor in the future
V. Leasehold Estates

A. Tenancy for Years – lasts for a fixed period of time

B. Periodic Tenancy – lease for fixed duration that automatically continues for succeeding periods unless either party gives notification

C. Tenancy at Will – Lasts for no fixed period, normally requires 30 days to terminate

D. Tenancy at Sufference – American v. English Rule?

E. Sublease or Assignement

1. Assignment – when a leasee transfers his entire interest under the lease

2. Sublease – if leasee transfers anything less than his entire interest a sublease occurs and the leasee has a reversion.

VI. Co-Ownership and Marital Interests

A. Types:

1. Tenancy in Common

a) Have separate but undivided interests in the property

b) The interest of each is descendible and may be conveyed by deed or will.

c) There are no survivorship rights.

d) Each tenant in common owns an undivided share of the whole.

2. Joint Tenancy

a) Have right to survivorship

b) Together are regarded as a single owner.

c) Joint tenants have 4 utilities:

(1) Time – The interest of each joint tenant must be acquired or vest at the same time.

(2) Title – All joint tenants must acquire title by the same instrument or by a joint adverse possession. (The declaration must express the creation of a joint tenancy)

(3) Interest – All must have equal undivided shares and identical interests measured by duration.

(4) Possession – Each tenant must have a right to possession of the whole.

3. Tenancy by Entirety

a) Created only in husband and wife

b) Must have the four utilities + fifth one of marriage

c) Surviviing tenant has right od survivorship

d) Considered to hold as person

e) Neither can defeat survivorship by conveyance to a third party

f) An estate by the entirety is not subject to the claims of the creditors of one of the spouses during their joint lives.

g) Divorce terminates the agreements, becomes TIC.

B. Severance of Joint Tenancies

1. Joint tenant can server a joint tenancy by conveying to himself as a tenant in common.

2. Partition – can be done by voluntary agreement or court order

3. Ouster – liability of an occupying cotenant for rent to other cotenants

4. Old common law rights of surviving spouses:

a) Dower – widow

b) Curtesy - widower

C. Community Property
1. Earnings of each spouse during marriage should be owned equally in undivided shares by both spouses

2. Must be married.

D. Migrating Couples

1. Once property is characterized (by the domicile of the spouses when acquired) it doesn’t change.

2. When a person dies, the law of the decedent’s domicile governs the disposition of personal property, and the law where the land is located governs the disposition of land.
VII. Transfers of Land

A. The Statute of Frauds

1. Three Elements of Memorandum

a) Be signed by the party to be bound

b) Describe the real estate

c) State the price

2. Two main exceptions to the SOL

a) Part Performance

b) Estoppel

B. Marketable Title
1. Title is unmarketable if…

a) Seller doesn’t own the land he purports to be selling

b) Title is subject to any lien, easement or other encumberance.

2. Duty to disclose Defects

C. The Deed

1. Three types of Deeds
a) General Warranty Deed

b) Special Warranty Deed

c) Quitclaim Deed

2. Essential Deed Components

a) In writing

b) Signed by the grantor

c) ID the grantor and Grantee

d) Contain words of conveyance

e) Property Description

3. Six Express Warranties of a General Warranty Deed

a) Three Present Covenants

(1) Covenant of Seisin

(2) Covenant of right to convey

(3) Coveant against encumbrances

b) Three Future Covenants

(1) Covenant of General Warranty

(2) Covenant of Quiet Warranty

(3) Covenant of Further Assurances

D. Delivery

1. For a deed to be effective it must be delivered with the intent that it be presently operative

2. If title or future interest is passed to grantee NOW, no problems (even if possession is postphoned until grantor’s death), however if grantor intends that no interest arise until death, the deed won’t work since it would be really a will but w/o the required two witnesses.

3. Conditional Delivery

E. Mortage

VIII. Title Assurance

A. Rules:

1. First in time prevails – First conveyance wins

2. Bonafide purchaser exceptions – Bonafide purchaser prevails.

a) Who is a bonafide purchaser?

(1) Race Statute: Does not recognize bonafide purchaser exception at all.
(2) Notice Statute: 

(a) Subsequent purchaser
(b) For Valuepays valuable considerable consideration
(c) without notice of prior interest
(3) Race-Notice Statute:

(a) Same as notice except B.F. purchaser must also record first
(4) Shelter Rule
B. Searching a Title

1. Types of Indexes

a) Tract Index

b) Grantor-Grantee

2. How to do a search

a) First use grantee index to search backwards until you find an acceptable root of title.

b) Then use the grantor index to search forward.

c) Must search also via Idem sonans (names spelled differently but pronounced alike, as long as beginning with the same letter)

3. Marketable Title Acts

a) If one person has record title to land for a designated period of time, inconsistent claims or interests are extinguished.

4. Title Insurance

5. Chain of Title
IX. The Law of Servitudes

A. Easements – A non-possessory interest in land, the right of a person to enter land in possession of another for a defined person.

1. Basic Classifications

a) Easement Appurtenant – Easement attached to a piece of land and the benefits run to the owner of such land

(1) 2 pieces of land owned by 2 different people

(2) Dominant estate: land whose owner is benefited by the E

(3) Servient estate: land whose owner is burdened by the E

b) Easement in Gross

(1) Not connected to land

2. Classifications according to use

a) Affirmative Easements – entitled E owner to do affirmative action’s on someone else’s land

b) Negative Easements – takes away the right of the land owner to do something on their own land

3. Creation of Easements

a) Easement by Grant– could be by deed or will, to either grantee or to a third party

b) Easement by Implication – 

(1) Implied from prior use

(2) E by necessity – when CT finds that claimed E is necessary to the enjoyment of the claimant’s land & that the necessity arose when the claimed dominant parcel was severed from the claimed servient parcel

c) Easement by Prescription – by adverse possession

d) Assignability of Easements – If in gross may not be, if in appurtenant in stays with the dominant interest.

e) Termination of Easemetns

(1) By expiration of time determined at its creation

(2) By extingiusihment, which is determined by events subsequent to its creation…(i.e. both tracts being owned by same person, dominant tenant executing a will or deed releasing servient tenant, or by abandonment)

B. Licences

1. Oral or written permission given by occupant of land allowing licensse to do something that would otherwise be a trespass.

2. License is revocable unlike an E, unless it is coupled with an interest, or if made irrevocable by estoppel.

C. Covenants

1. Covenants running with the land

a) Requirements:

(1) Intent that the covenant run with the land

(2) Covenant must be of a type which touches and concerns the land.

(3) Must be horizontal privity of estate.
b) See example on CB 860-861
2. Equitable Servitudes

a) Intent

b) Touch and Concern

c) Notice
3. Termination of Coveants

a) In common interest community, a homeowner’s association enforces.

b) Zoning – if regulation is reasonable, then the landowner must bear the loss.

X. Random Terms

A. Disseisin

B. Ejectment

C. Exclusive Possession

D. Estates in Land

E. Freehold

F. Hostile Possession

G. Notorious Possession

H. Possesory Estate

I. Present Estate

J. Record Owner

K. Seisin
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