Mini-Outline: CIVIL PROCEDURE SPRING 2003 - Professor Von Creel, OCU Law School

By James M. Branum (www.jmbzine.com) - This is a abridgement of a much longer outline by Amy Cornforth with additions from Emanuels and et al. Casebook used: Freer & Perdue, 3d Edition.
I. Raising Jurisdictional Challenges (Casebook – Chapter 6)

A. Traditional Approach

a. General appearance (This concedes PJ)

b. Special Appearance (appears for sole purpose of contesting PJ)

B. Modern Approach – Intro.
a. Based on R12 (Most states use either R12 or another form of special appearance)

b. Limited appearance—permits D to appear and defend w/o facing liability beyond the 
value of the property attached

c. For Federal CTS, R12 abolishes the distinction between general and special appearances by allowing the defendant to raise several defenses simultaneously w/an objection to PJ, R12(b) permits the defendant to raise seven specific defenses either in a responsive pleading or by motion
C. Collateral and Direct Attacks on PERSONAL JURISDICTION

a. Generally: A defendant is allowed to challenge PJ once, in a direct attack or collateral attack
b. Collateral attack—client (defendant) ignores the process and allows the forum ct. to enter a default judgment against her.  Then, when the plaintiff attempts to enforce the default jdmt. In client’s state, client argues that the jdmt. Rendered in the forum state is not entitled to the full faith and credit clause b/c the forum state did not have personal jurisdiction. 

i. Benefits for client: She can litigate at home and save travel expense.

ii. Problems for client: PL might try to enforce JGT elsewhere (i.e. where there is property), forcing client to raise collateral attack in a distant forum --- Also client loses opportunity to contest the merits.

c. Direct Attack - client makes an appearance in the forum and objects to personal jurisdiction.

i. Problems:  No appellate review of right on jurisdiction until after she litigates the entire case on the merits. --- But after that, she can appeal on both jurisdiction and merits.

D. Challenging Federal Subject Matter Jurisdiction – (Direct Attack)
a. Normally by 12(b)(1)

b. A PL  may challenge SMJ of a removed case by moving to remand the case to state ct. under 28 USC 1447(c) [Procedure after removal generally]

c. Waiver or preservation of certain defenses

i. A defense of lack of PJ, improper venue, insufficiency of process, or insufficiency of service of process is waived:

1. if omitted from a motion in the circumstances described in (g), or

2. if it is neither made by motion under this rule nor included in a responsive pleading or an amendment thereof permitted by R15(a) to be made as a matter of course.

ii. A defense of failure to state a claim upon which relief can be granted (12(b)(6)), a defense of failure to join a party indispensable under R19, and an objection of failure to state a legal defense to a claim: may be made in any pleading permitted or ordered under R7(a), or by motion for jdmt. on the pleadings, or at the trial on the merits.

d. Collateral attack on a default jdmt for reason of lack of SMJ: Normally possible. 

II. Pleadings and JGTS based on Pleadings (Casebook – Chapter 7)

A. Intro (Complaint, Answer, Reply)

a. R7 – Pleadings allowed, forms of Motions
b. PL initiates w/ complaint
c. DF may respond w/ answer to allegations in complaints & raise affirmative defenses
d. PL may respond to any new matter w/reply. (R7a – not required but may be ordered)
B. Approaches

a. Historical (now abandoned) – narrow writ system
b. Code Pleading (CA & NY) – pleads facts w/o repitition, more detailed
c. Rule Pleading (most states) – short and plain statement of claim, why relief
C. The Complaint (Requirements under FRCP)
a. Rule 8a
i. Elements – R8a (must have all 3 or be dismissed)
1. Short and plain statement (S&P) on jurisdiction.
a. Facts to support SMJ
b. Facts to support PJ of DF
c. Facts supporting venue
2. S&P on the claim for relief
3. Prayer (demand for JGT for the relieft)

a. Damanges not limited to this.

b. Ad Damnum clause

ii. R8a requirements also must be met for other claims for relief (counter/cross claims)

b. Rule 10

i. R10a requires
1. name of court

2. title of the case (by parties’ names)

3. identity of the document

4. file # (case/docket #)

ii. R10b requires - body of the pleading sets forth claims or defenses in numbered paragraphs
c. Sufficiency of complaint

i. R12(b)(6) – Failure to state a claim 
1. CT only looks at complaint to decide this
2. the court may ask itself “if plaintiff proved everything she alleged in her complaint, would the law provide a remedy for her?”
3. if dismissed, then usually w/leave to amend

4. substantive challenges to sufficiency of complaint should be raised in the initial response to suit, but defendant does not lose the substantive 
challenge by failing to assert it at the outset.  See R12(h)(2) DF may not become aware of the deficiency until later in the proceedings and can raise it then.

ii. R56 – Summary JGT
1. Permits CT to go beyond the allegations of the pleading and to assess evidence.  The court makes a determination as to whether, on the evidence proffered (as opposed to in the pleadings), there is a disputed issue requiring resolution.

d. Specificity
i. Code Pleading – more critical, DF can challenge factual sufficiency w/general demurrer

ii. Rule Pleading

1. R8(a)(2) – very liberal, focus is on putting litants on notice of what is claimd

2. R(9)(b)(c)(g) -  Heightened speficifisty for special damages cases

e. Pleading Inconsistent Facts & Alternative Theories – This is ok to do.

D. Dismissal
a. Voluntary Dismissal – R41(a)
i. By PL W/O order of the CT
1. At any time b/f service by other side of an answer or Motion for SJ, OR

2. Filing stipulation of dismissal signed by all parties who have appeared in this action.

ii. By order of CT
1. 41(a)(2) – If law clearly indicates result for DF, can be dismissed w/o predjudice

b. Involuntary Dismissal – R41(b)
i. District CT can order this sua sponte.

ii. Unless specified, any dismissal other than for lack of Jurisdiction, improper venue, or failure to join a party under R19, operates as an adjudication upon the merits.

E. DF’s Response – (must either bring a motion for file an answer)
a. Motion – a request that the CT order something such as dismissing the case, not same as a pleading

i. 12(b)(6) Motion – Dismissal for failure to state a claim

ii. Dismissal on other grounds – i.e. when facts are undisputed and DF is entitled to JGT as a matter of law (Summary JGT under R56)… statute of limitation, claim or issue preclusion, etc.

b. Answer -  a pleading that responds to allegations of the complaint and may add new matter as well. R8(b)(c)(d)
i. R8(b) Defenses; Form of Denials. A party shall state in short and plain terms the party’s defenses to each claim asserted and shall admit or deny the averments upon which the adverse party relies.

1. Admissions—allegations not denied are deemed admitted.

2. Denials—those allegations properly denied are joined, meaning they are in dispute and ripe for adjudication.
a. General denial—Defendant denies each and every allegation of the complaint. 
- Use w/caution!
b. Specific denial—responding to each ¶ of complaint

c. Qualified general denial—defendant admits the allegations of ¶5 and denies the rest
ii. R8(c) - Affirmative Defense
1. Affirmative defenses differ from denials by injecting new matter into the dispute; defendant injects a new set of facts upon which her defense is premised.
2. R8(c) provides that the defendant “shall” plead her affirmative defenses, hence a DF waives those defenses omitted. (sometimes the CT might let DF amend answer)
iii. Claims by Defendant
1. Counterclaims—The principal claim by a defending party against an opposing party.

2. Crossclaims—The principal claim by a defending party against a co-party.

3. Joinder—defendants may join parties. (this is not a claim)

iv. Failure to Respond - If a defending party fails to respond in an appropriate and timely 
way, she may find herself in default.

1. Intro:

a. Important to distinguish between Default and Default jdmt.
b. An execution occurs upon a jdmt. NOT a default; DO NOT seek execution on default.

c. P has no absolute right to default jdmt. The issue is vested in the cts. discretion.

d. A default jdmt. is not conclusive, one can appeal or motion to set aside.

2. R55 Default—When a party against whom a jdmt for affirmative relief is sought has failed to plead or otherwise defend as provided by these rules and that fact is made to appear by affidavit or otherwise, the clerk shall enter the parties default; A default jdmt. is a ministerial notation on the cts. docket sheet that the D has failed to plead or otherwise respond in time.

a. JGT by Fault entered by clerk (No discretion) – If following criteria are met, the clerk shall enter JGT fot he amount costs against the DF.
i. claim is for a sum certain
ii. request of the P and upon affidavit of the amount due
iii. defaulted for failure to appear
1. Appearing means to make some presentation to the CT like serving a responsive pleading, even writing letter 2 CT

2. Accepting/waiving service doesn’t count

3. If DF makes a timely 12(b) motion to dismiss, and it is denied, then DF still must “appear” after that.

iv. DF is not an infant or incompetent. 

b. JGT entered by the CT
i. When DF has appeared in the case, the appearing DF must be served w/written notice of the application for DFT JGT at least 3 days before the hearing on it.

ii. If DF is infant/incompetent, a DFT JGT can only be entered if the person is represented.

iii. If amount certain, CT may have hearing or establish the truth of the assertion itself.

3. Default JGT – A JGT entered against a DF who has failed to plead or otherwise defend against the PL’s claim, (ex-not showing up 4 CT) 

F. Amended Pleadings
a. R15a Amendments – Rule applies to both parties

i. Without Leave of CT

1. Party may amend once at any time before responsive pleading is served OR
2. If not responsive pleading is permited and the action isn’t on trial calendar, the party may amend it at any time w/in 20 days of service.
ii. With Leave of CT

1. Leave shall be freely “given where justice so requires”
2. Issue here is fairness, no bad faith, etc.
iii. By written consent of the adverse party

b. R15b Amendments to conform to the evidence

i. Presentation of evidence no on point with pleading is called a Variance.

ii. If the other party objects to the variance, the CT may allow pleadings to be amended. (main reason this won’t happen is prejudice)
iii. If the variance is not objected to by the other party, then it will be treated as if it was raised in the pleadings by implied consent.
c. R15c – Relation back of Amendments

i. Amendments relate back to the date of the original pleading when…
1. Permitted by SOL applicable to the action, OR
2. Same conduct, transaction, occurrence of what was in original pleading OR
3. Amendment changes the party to whom claim is asserted if…
a. No prejudice (actual notice) & New DF knew or should have known about the action.
b. An example would be having the wrong name of DF, etc.
d. R 15d – Supplemental Pleadings

i. Adds facts that occur after pleading is filed.
ii. Only by CT permission.
G. Rule 11

a. Standard of Review – abuse of discretion

b. Filings must be signed by atty or by unrepresented party
c. Representations by CT
i. Made with proper purpose (no harrasment, inefficieciency)
ii. Warranted by existed law
iii. Well grounded in fact
iv. Based on evidnce
d. R11b allows for sanctions
III. Joinder & Supplemental Jurisdiction (Casebook – Chapter 12)

A. Intro – What claims can be joined? What claims can they assert?
a. Remember all new parties that are added in a defensive capacity must be subject to PJ of the CT. (no problems with offensive as they would waive any PJ qualms)

b. Venue must be proper as to each cause of action and party. (But if it works for some, additional claims might fly under the sometimes recognized “pendant venue.”

B. SMJ – All claims in Federal CT must have a basis of SMJ
a. Clear Basis – FQ, alienage, or diversity jurisdiction

b. Unclear Basis -  Supplemental Jurisdiction

i. Allows a federal ct. to hear claims that are so closely related to an underlying dispute that properly invoked federal jurisdiction as to be considered part of the same “case or controversy” as that dispute.

C. Rule 17 Real Party in Interest, Capacity, and Standing

a. Gist here is that PL must have been harmed by the DF and be the appropriate one to get damages.
D. Claim Joinder 

a. Procedureal Aspects – What claims can PL assert against DF?

i. R18a – Allow claimant to assert every claim against opposing party

1. Claims not transactionally related.

2. Claims based on different theories

3. Claims seeking different remedies
ii. R18a I permissive not compulsive.
iii. Still requires SMJ for every claim.
b. Jurisdictional Aspects – Can a federal CT hear & a decide a claim on which SMJ doesn’t exist if it stood on its own?
i. Gibbs Test:
1. Sufficicient to confer SMJ
2. Common nucles of operative fact
a. factually related/connected

b. part and parcel
c. the same facts give rise to federal claims as give rise to state claim
3. Single case or controversy
ii. If main claim is kicked out, supplemental goes too.
E. Party Joinder

a. Permissive Party Joinder by PLs – R20
i. R20 – Same transaction or occurrence, and common question of law or fact.

ii. Separate trials may be ordered by CT by its own broad discretion.

iii. Important – Always work independent basis for SMJ before jumping to Supp.Jur.

iv. Supplemental Jurisdiction, 1367
1. So related to claims where original juris is found.

2. CT may decline to exercise Supp.Jur if…

a. the claim raises a novel or complex issue of state law
b. the claim substantially predominates over the claim or claims over which the district court has original jurisdiction

c. the district court has dismissed all claims over which it has original declining jurisdiction

d. in exceptional circumstances, there are other compelling reasons for declining jurisdiction.

3. Works with FQ for original claim.

4. Unsure if it works if original claim is found under diversity.

b. Compulsory Joinder – R19

i. Neccesary parties – must be joined in possible but because of jurisdictional problem the action will be nevertheless be permitted to go forward.
ii. Indispensable parties – If these parties aren’t included, then action must be dropped.
iii. Rule 19 analysis…
1. Is absentee “needed for just adjudication” under 19(a)(1) or (2)?
2. Is joinder feasible?
a. Would service of process be possible? (PJ)
b. Would venue be destroyed?
c. Does joinder destroy SMJ? (1367 analysis)
3. If joinder is not feasible, can the CT in equity and good conscience proceed with the case?
c. Counterclaim & Cross Claim – R13

i. Compulsory Counterclaims 

1. If from same transaction or occurrence and does not require 3rd parties to adjudicate, you must claim them or lose them.
a. Exceptions if there is another case pending or if the other side brought suit by attachment or other non-PJ method.
b. If you forget to counter-claim, the pleader can amend by leave of CT to do so.
ii. Permissive Counterclaims

1. Other claims not from same transaction or occurrence may be plead.
iii. Cross Claim against co-party

1. Not compulsory

2. Must either be regarding either:

a. Same transaction or occurrence

b. Same property in dispute

d. Joinder of Third Parties - R14 Impleader 
i. Ussually in indemnification situations.

e. Intervention – R24
i. Intervention by Right
1. Applicant claims direct interest in property/transaction AND

2. Applicant’s interest won’t be protected otherwise (i.e. adequate representation by other parties) – Must show interests are different than other parties.

3. Applicant must serve motion to intervene upon the parties, and make timely application to the CT.

ii. Permissive Intervention
1. This is where applicant’s claim or defense and the main action have a common question of fact or law in common, but not necessarily direct personal or pecuniary interest.

a. Must have its own jurisdictional ground. --- I.e. if intervention would destroy diversity, CT will kick out the intervention.

IV. Interpleader & Class Action (Casebook – Chapter 13)

A. Statutory Interpleader v. Rule Interpleader

a. 1335 Interpleader (an express grant of SMJ) - A party lets the court decide ownership of some property between 2 or more disputed sides. under the statute look at Diversity between claimants
i. Two or more adverse claimants of diverse citizenship are claiming property and
ii. PL has deposited the property with the registry of the CT.
iii. Issue here is to look for diversity between stakeholder and claimants
b. R22 Interpleader
i. This is where persons have claims against the PL may be joined as DF’s to interplead when their claims may cause PL to be exposed to be double or multiple liability.
ii. DF who is similiarly exposed to multiple liability may obtain such Interpleader by cross-claim or counterclarim (not 1335)
iii. R22 supplemnts joinder and doesn’t limit joinder under R20.
c. Interpleader Generally

i. Requires  SMJ, PJ and venue

ii. Claims may be overlapping or inconsistent
iii. Venue under statutory Interpleader is found in 1397 which says “may be brought in the judicial district in which one or more of the claimants reside.”
iv. Under 1335 interpleader, the CT can restrain claimants from bringing other actions regarding the property w/o order of the CT.
v. True Interpleader: stakeholder is disinterested, no claim to the res
vi. Proceeding in the nature of Interpleader: stakeholder does claim property
B. Class Action

a. Generally: One or more class representatives are formarlly joined as parties int eh case. Members of the class represented are not joined and are not parties, but are bound by the litigation outcome.

b. R23 Class Actions

i. Prerequisites to a class action:

1. class is so numerous that joinder is impractical (no magic #),

2. common questions of law or fact common,
3. the claims or defenses of representative parties are typical of those of the class, and

4. representative parties will fairly and adequately protect the interests of the class 

ii. To maintain a class action, these conditions must also be met…
1. Prosecution of separate actions by or against individual members of the class would create a risk of 

a. inconsistent or varying adjudications for diff classmembers, OR

b. adjudications w/ respect to some that would set presedent or be res judicata.

2. the party opposing the class has acted or refused to act on grounds generally 
applicable to the class, thereby making appropriate final and injunctive relief or 
corresponding declaratory relief w/ respect to the class as a whole, or

3. the crt finds that the questions of law or fact common to members of class predominate 
over any question(s) affecting only individual members, and that class action is superior 
to other available methods for the fair and efficient adjud. of the controversy.  Matters 
pertinent to the findings:

a. the interest of members of the class in individually controlling the prosecution or defense  of separate actions;

b. the extent and nature of any litigation concerning the controversy commenced by or against members of the class;

c. desirability or undesirability of concentrating the litigation of the claims in the particular forum;

d. difficulties likely to be encountered in the management of a class action.

iii. Determination by Order Whether Class Action to be Maintained; Notice; Judgment; Actions Conducted Partially as Class Actions.
1. CT will determine ASAP after case commencement whether case will proceed.

2. Notice will be made to class members adviseing that:

a. CT will exclude those that request so by specified date

b. JGT will bind all members who do not request exclusion

c. Member can be represented with counsel

3. JGT’s willgenerally apply to class members who received notice AND did not request exclusion

4. Partial class actions are possible with regards to certain issues, or if there are sub-classes.

iv. Dismissal or Compromise (Certification)
1. Class action shall not be dismissed or compromised w/o approval  of the crt, and notice of the proposed dismissal  or compromise shall be given to all members of the class in such manner as the crt directs.  **certification decision is an interlocutory, not a final, decsion**

v. Appeals – App Crt may permit an appeal from Dist. Crt order that grants or denies class action certification.  

Application for appeal must w/in 10 days after entry denying or granting certification of class action.

An appeal does not stay the Dist. Crt proceedings unless ordered either; a) dist. crt judge or the crt of appeals

What authority says claims in class actions are res judicata even for members of a class who are not formal parties to suit?  Constitution – 14th Amendment

vi. SMJ under Class Action – inconsistent rulings on this. Ben-Hur says diversity only must be between rep and the DF, while Zahn says that each class member must satisfy amt in controversy individually.

vii. PJ under class action -  no need for minimum contacts for PL’s, only 4 DF.

V. Ways to have litigation dismissed (Casebook – Chapter 9)

A. Possible ways to have litigation dismissed:
a. Summary Judgment – evidentiary sufficiency, before trial,

b. 12(b)(6) – sufficiency of pleadings, before or during trial, same standard to dismiss jdmt. on pleadings

c. Judgment on Pleadings – sufficiency of pleadings, after trial, same standard to dismiss as 12(b)(6)

B. Summary JGT
a. Introduction:

i. Purpose is to determine whether there is a issue of fact to be tried.

ii. Summary judgment authorizes the crt to enter judgment whenever it appears that there is no genuine issue of material fact and that moving party is entitled to a judgment as a matter of law.

iii. 2 types of situations in which summary judgment is appropriate:

1. parties may agree on all facts and dispute is about the law – matters of law for judge decision

2. parties disagree about facts, but there is no genuine dispute, that is, one side little evidence that no reasonable jury could find for that side

iv. Testimony of one eyewitness based upon direct perception is more than a scintilla of evidence. --- 1 eyewitness in the face of a 1,000 eyewitnesses that say the opposite is more than a scintilla! --- Crt does not consider credibility of witnesses when deciding summary judgment.

v. Crt views the evidence in light most favorable to non-moving party, thus the movant has burden of proof.

b. How can moving party discharge the burden of proof?
i. By affirmative evidence

ii. By demonstrating the other side’s evidence is insufficient to establish an essential element of their claim.

iii. Affidavits are not necessary
c. How does judge decide?
i. Could a jury applying the relevant evidentiary standard find for one side or another? (Remember, it’s could and not should)
ii. Possible evidentiary standards:
1. beyond reasonable doubt ( criminal standard

2. clear and convincing evidence ( very few civil cases, actual malice

3. preponderance of the evidence ( basic civil action standard

d. Summary JGT under R56
i. For Claimant/PL: You can move any time after 20 days from commencement of action, or after service of motion for summary JGT by the other side. This motion may be accompanied by supporting affidavits.

ii. For DF: Can move at any time for summary JGT, w/ or w/o affidavits.

iii. Procedure:
1. Motion shall be served 10 days before hearing. (other side may serve opposing affidavits)

2. If evidence supports it, JGT shall be rendered promptly.

3. CT can issue JGT on some issues but not all.

4. DF must respond to motion for Summary JGT. Non-response can result in summary JGT.

5. Continuacnce can be granted to get affidavits, but can’t be a part of bad faith. (if so sanctions baby!)

C. Judgment as a Matter of Law, R50

a. Judge can determine insufficient evidence and refuse to send it to a jury – used to be called Directed Verdict
b. Judge can also submit the a case to the jury but then after that decide there isn’t enough evidence and rule otherwise – Used to be called Judgement Notwithstanding the Verdict (abbr. As JNOV, don’t ask me why)
c. Now under Rules both are JMOL – Judgment as a matter of law.
d. Sequence:
i. PL presents cases then rests.
ii. DF moves for JMOL. 
iii. Then… after both sides go, both can move for JMOL. If judge says no, then it goes to the jury.
iv. After jury gives verdict, the party can “renew their JMOL motion,” but can only do this if they moved for it earlier. This must be done within 10 days after entry of JGT. Party can also ask for a new trial under R59.
e. Standard is the same as summary JGT.
D. New Trials
a. See C-d-iv above.
b. Most often for excessive jury verdicts.
VI. Misc. Topics Covered at End (Casebook – Chapters 9-10)

A. Admissibility of Evidence

a. Rules of evidence are admissible based on surrounding law of the action filed in crt.
b. What if your client will be harmed by the admissibility of some evidence?
i. make a motion to strike and give basis
ii. if crt does not grant motion then preserve on error for appeal --- must place into record what the evidence should have said
B. Jury Instructions
a. at the close of evidence (or at such earlier time as the crt allows) any party may file a written request to instruct the jury on a certain law --- (merit law is to be used, certain case types have own instructions)

b. prior to arguments to jury, crt shall inform counsel of its proposed action based on their requests

c. crt may instruct jury before or after arguments or both

d. objections to giving or failure to give jury instructions must be made before jury retires to consider its verdict --- (be specific in objection as to why instruction is inaccurate; policy=allows crt to correct)

e. objections must specifically state the grounds for objection

C. Special Verdicts vs. General Verdict – Rule 49
a. Special  Verdict – verdict which gives a written finding for each issue leaving the application of law to the judge

b. General Verdict – verdict by which jury finds in favor one party or the other, as opposed to resolving specific fact questions
D. Erie Doctrine
a. Intro.
i. FQ vs. Diversity Jurisdiction
1. FQ – Use Federal law

2. Diversity- ?
ii. Diversity of Citizenship
1. Rule Enabling Act – Laws of several states (except where fed con, laws, or treaties provide otherwise) shall be regarded as rules of decision in trial at common law in US courts.

2. Erie –

a. Is there a Federal statute or rule on point?

i. If statute is it constitutional?

ii. If Fed rule is it constitutional? (but none have been struck down yet)

b. If there is a federal rule on point that is constitutional does ti violate the REA? Does it violate substantive states rights?

c. If no fed rule or statute on point, then analyze twin aims of Erie – Shocks the conscience test (?)

d. How does a Federal CT deterimine the state law, if state law controls?

i. federal district court sitting in diversity will use choice of law principles from the forum state in which it sits.

ii. federal court in diversity cases does not fashion its own principles

iii. choice of law could take you to various and sundry places

E. Discovery – requirements

a. matter must be relevant to claim or defense (depends on merit law)

b. privilege is a matter of state law ( repair to state law to see if privilege exists

c. work-product doctrine

i. documents prepared in anticipation of litigation are discoverable by a showing of only substantial need

ii. expert witness’s requires special showing

iii. at discretion of trial crt as to the rest of discovery issues and varies dist. to dist.

Soon our section shall depart

From the land of Creel

But ever always shall we be

(Not a resident, but a domiliary)

Of that ever thrilling land.

� a simple stmt usually preceded by “Wherefore”; sometimes called the ad damnum clause “Wherefore PL demands JGT against DF for the sum of ____dollars, interest, and costs.”
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